LAW AND CONnEMPoRARY PROBLEMS Law was invoked to buttress the traditional system of free competition, free markets and free enterprise. Pressure for this legislation came more particularly from those who as producers, as well as consumers, constituted the most dispersed economic groups. These large sections of the population-those who labored with their hands and those who worked the soil-were as a matter of economic fact in a different relation to the community from that occupied by industrial combinations .... In these circumstances, legislators may well have thought combinations of farmers and stockmen presented no threat to the community, or, at least, the threat was of a different order from that arising through combinations of industrialists and middlemen ....
.An impressive legislative movement bears witness to the general acceptance of the view that differences between agriculture and industry call for differentiation in the formulation of public policy. 8 Before discussing federal legislation designed to relieve agricultural associations from some of the applications of the antitrust laws, a few words may be added to emphasize the statement that non-agricultural cooperative associations have little or no such state or federal legislative immunity. (a) No association complying with the terms hereof shall be deemed to be a conspiracy, or a combination in restraint of trade, or an illegal monopoly; or be deemed to have "been formed for the purpose of lessening competition or fixing prices arbitrarily, nor shall the contracts between the association and its members, or any agreements authorized in this act, be construed as an unlawful restraint of trade, or as part of a conspiracy or combination to accomplish an improper or illegal purpose or act.
(b) An association may acquire, exchange, interpret and disseminate to its members, to other cooperative associations, and otherwise, past, present and prospective, crop, market, statistical, economic and other similar information relating to the business of the association, either directly of through an agent created or selected by it or by other associations acting in conjunction with it.
(c) An association may advise its members in respect to the current and prospective production of agricultural commodities and its relation to the prospective volumes of consumption, selling prices and existing or potential surplus, to the end that every market may be served from the most convenient productive areas under a program of orderly marketing that will assure adequate supplies without undue enhancement of prices or the accumulation of any undue surplus. 6 Tigner v. Texas, supra note 5, at 145, 146.
'A-review of the studies made by the Cooperative Project on Cooperative Legislation, with particular reference to consumer cooperation, indicates that non-agricultural cooperatives have rarely been given any specal position in respect to laws on the subject of restraint of trade. Ostrolenk and Tereshtcnko, Abstracts of Laws Pertaining to Cooperatives in the United States, FWA, WPA, Projects Nos. 65-1-97-21 and 465-97-3-x8. This project was subsequently a section of the Department of Labor. See Bull. No. 665. Some of the Department's later studies of cooperatives were not printed but made available in mimeographed form to certain libraries and others.
OAssociated Press v. United States, 326 U. S. 1 (1945). The implications of this case for cooperatives will be discussed at greater length infra. The Associated Press, with some 1200 members, is a cooperative association incorporated under the Membership Corporation Law of the State of New York. Roberts, J., dissenting, id. at 48. The very history of the Associated Press further illustrates this point as Black, J., declared: "AP originally functioned as an Illinois corporation, and at that time an existing member of the Association had an absolute veto power over the application of a publisher who was or would be in competition with the old member. The Supreme Court of Illinois held that AP thus operated was in restraint of trade. Inter-Ocean Publishing Co. v. Associated Press, 184 111. 438, 56 N. E. 822 (ioo) . As a result of this decision, the present Association was organized in New York." Id. at zo. See also American Medical Association v. United States, 317 U. S. 519 (x943). C/.
Lerin, The Associated Press Decision, 13 U. oF Cm. L. REV. 247 (1946) ; Ellis, A Reply, id. at 471.
ANTrmuST IMMUNiTiES OF CooPERATIEs
Victory of a member of such a combination over its business rivals achieved by such collective means cannot consistently with the Sherman Act or with practical, everyday knowledge be attributed to individual "enterprise and sagacity"; . . . [it] can only be .. . the collective power of an unlawful combination.... It is significant that when Congress has desired to permit cooperatives to interfere with the competitive system of business, it has done so expressly by legislation.
9
This is not to say that by their nature, size4 and operations most consumers' and other cooperative corporations may not carry on their activities with little fear of being called to account for unlawful interference with competition.
Numerous federal statutes are relevant in considering the applicability to agricultural cooperatives of United States statutes on the subject of restraint of trade. In the first category are the antitrust acts themselves; in the second are acts indicating federal approval of the activities of such associations. The first group includes the Clayton Act, 10 the Capper-Volstead Act,"' the Robinson-Patman Act, 12 and various acts in which incidental reference is made to antitrust laws, such as the Agricultural Marketing Agreement Act' s and the Bituminous Coal Act. 14 The
Appropriations Acts for the Department of Justice from 19i4 to I92815 contained the following provision:
,.. no part of this appropriation shall be expended for the prosecution of producers of frm products and associations of farmers who cooperate and organize in an effort to and for the purpose to obtain and maintain a fair and reasonable price for their products. §1671-674 (1940) . Ie Agricultural Adjustment Act of 1933 (58(2)) 48 STAT. 34, referring to agreements by the Secretary of Agriculture with cooperative associations, among others, provides: "The making of any such agreement shall not be held to be in violation of any of the antitrust laws of the United States." While this Act was declared unconstitutional for reasons having nothing to do with the foregoing provision, United States v. Butler, 297 U. S. 1 (x935), the policy of the original Act was colitinued in the Agricultural Marketing Agreement Act of 1937: "The Secretary, in the administration of [this chapter] shall accord such recognition and encouragement to producer-owned and producer-controlled cooperative associations as will be in harmony with the policy toward cooperative associations set forth in existing Acts of Congress and as will tend to promote efficient methods of marketing and distribution." 49 STAT. 767 (1935), 50 STAT. 246 (937), 7 U.S.C. §6xo(b) (1) (i94o).
The discriminatory sections of the Agricultural Marketing Agreement Act exempting producers' cooperatives from the requirement of paying uniform prices were upheld in United States v. Rock Royal 25 The Sherman Anti-Trust Act of I89026 ,prohibited "every . . . combination ... in restraint-of trade or-commerce." The question whether the 18go Congress which passed the law intended it to apply to labor unions or producer organizations is now outside the realm of useful inquiry. The Clayton Act was passed in 1914 to supplement the Sherman Act. When the Clayton Act was under consideration, an alternate amendment was offered in the following language:
Provided, That this Act shall not be construed to apply to any arrangements, agreements or combinations between laborers made with a view of lessening the number of hours of their labor or the increasing of their wages; nor to any arrangements, agreements, or combinations among persons engaged in horticulture or agriculture made with a view of enhancing the price of [their own] agricultural or horticultural products. 27 The amendment was defeated. 28 An amendment to include an exemption of consumer organizations was also rejected. 9 Congress included in Section 6 of the Clayton Act the famous sentence, "That the labor of a human being is not a commodity or article of commerce." 8 0 Since the interpretation of the labor clauses of this section have some bearing upon the meaning of the cooperative clauses, before seeing how Section 6 and subsequent legislation have been understood in the matter of the competitive privileges of agricultural associations it may be worth while to digress for a few observations on the application of the section to labor-union practices 8 l 
S12 (1940).
Section 6 is as follows: "That the labor of a human being is not a commodity or article of commerce. Nothing contained in the antitrust laws shall be construed to forbid the existence and operation of labor, agricultural, or horticultural organizations, instituted for the purposes of mutual help, and not having capital stock or conducted for profit, or to forbid or restrain individual members of such organizations from lawfully carrying out the legitimate objects thereof; nor shall such organizations, or the members thereof, be held or construed to be illegal combinations or conspiracies in restraint of trade, under the antitrust laws." 38 STAT. Mr. Justice Stone, speaking for the Court in the Apex Hosiery case, 3 2 a decision highly favorable to labor, said: "During that period [since 19o8] Congress, although often asked to do so, has passed no act purporting to exclude labor unions wholly from the operation of the [Sherman] Act." 33 That was and is the opinion of the Supreme Court as to the effect of Section 6 of the Clayton Act. 3 4 On the other hand, it has been strenuously argued not only that judicial construction applying the Sherman Act to labor unions was erroneous but that the congressional intent in 1914 was to exclude labor unions entirely from the purview of the act.
Joseph Kovner, in discussing the legislative history of the Clayton Act, 3 5 quotes the chairman of the House Rules Committee, Mr. Henry, as stating: "We are now about to ... make it plain and specific, by clear-cut and direct language, that the anti-trust laws against conspiracies in trade shall not be applied to labor organizations.. . ."" Mr. Kovner goes on to discuss the hearings, the debates in the House and Senate and the amendments that were offered and rejected, and concludes that the legislative history indicates a congressional intent to exempt labor unions from the impact of the Sherman law. He thinks the Supreme Court has in fact ignored the legislative history. Mr. Kovner is bewildered that Frankfurter and Greene, in The Labor Injunction, say, "The debates in Congress looked both ways" and, "With a legislative history like that which surrounds the Clayton Act, talk about the legislative intent as a means of construing legislation is simply repeating an empty formula." 3 ' 7 Mr. Kovner is aware that members of Congress might have accepted the formula of Section 6 in 1914 because they believed the Supreme Court would interpret Section 6 as in fact it has been interpreted-namely, that labor unions are exempted "only while pursuing legitimate objects by lawful means," 38 1 as indeed the law states. The question is whether prior cases gave the clue to the meaning of "lawful means." Mr. Kovner certainly proves the opinions of certain sponsors of Section 6 as to its meaning. That the majorities who voted for the bill and who were aware of Supreme Court opinions in situations covered by the section necessarily accepted the view of the law's proponents is by no means so apparent. While the author seems to believe that the Supreme Court has never taken sufficient account of the legislative history, it is scarcely likely that briefs on behalf of labor organizations have not explored the subject and brought the products of research This statement in the actual case was in the dissenting opinion of Mr. Justice Pitney. It will not escape notice that in fact the learned justice seems to say one ascertains whether the'statute punishes an act by deciding a priori whether the act is unlawful. This view became law after Duplex Co. v. Deering, 254 U. S. 443 (1920). The dissenters in the Duplex case, Brandeis, Holmes, and Clarke, JJ., based their dissent on Section 2o, not Section 6, of the Clayton Act.
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to the attention of the Court. At any rate, the Court has never found the legislative intent for which Mr. Kovner argues 8 "
The limited exemption from antitrust prosecution granted to labor unions in recent cases has resulted from reliance on the Norris-LaGuardia Act 9 and an analysis of the general purposes of the antitrust laws rather than from the clauses *of Section 6 -of the Clayton Act.
The Apex Hosiery case 40 involved a sit-down strike in its most aggravated form. A union which at the time had only eight members out of the company's 2,5oo employees demanded a closed shop. When this was refused the union declared a strike, seized the plant, and held it for several weeks, during which machinery and equipment was wantonly demolished or damaged to the extent of many thousands of. dollars. About 8o per cent of the finished production was ready for shipment in interstate commerce. The union specifically refused a request for shipment of this merchandise. The plaintiff sued for triple damages under the Sherman Act. The Supreme Court, while denying that the Clayton Act absolutely exempted labor unions from the provisions of the Sherman Act, found that, while the strikers committed acts which were within reach of the commerce power, there was no conspiracy in restraint of trade within the Sherman law. The tests to be applied concern the nature of the restraints and the effect on interstate commerce. Restraints which, if peaceful, are not covered by the Act are not brought under the Act because attained by violence. The purpose of the Sherman law was to preserve free competition in business and commercial transactions and prevent conduct tending to restrict production, fix prices, or otherwise control the market. The Sherman Act was not passed to police interstate commerce. In both labor and non-labor cases, restraints condemned by the antitrust laws must be intended to have, or have, effects on the competitive conditions in the industry. The Sherman Act is concerned with the character of the prohibited restraints rather than with their effects on interstate commerce. The Court, in an opinion by Mr. Justice Stone, and with a dissent by Chief Justice Hughes concurred in by Justices McReynolds and Roberts, affirmed a Circuit Court of Appeals decision reversing a judgment for the plaintiff.
In United States v. Hutcheson 4 l the Supreme Court affirmed a judgment quashing an indictment under the Sherman Act. The indictment resulted from a strike and secondary boycott and sympathy strikes growing out of a jurisdictional dispute. It charged a conspiracy to restrain trade with the purpose of preventing AnheuserBusch from receiving materials in interstate commerce, of preventing another corporation from obtaining materials in interstate commerce for use in performing a contract for Anheuser-Busch, and of preventing still another corporation from ""An interesting question, not here discussed, is how far, if at all, the Supreme Court should explore legislative history, debates, and hearings, to interpret statutory language. Such procedure obviously tends to impress the Court with political considerations. ANTrrRusT ImmuNrTIs op CooPEavTrvEs receiving materials in like manner for the .construction of a building for the Gaylord Container Corporation on premises adjacent to Anheuser-Busch.
The Supreme Court, speaking through Mr. Justice Frankfurter, held that the union actions were immune from prosecution under Section 2o of the Clayton Act, construed in the light of the congressional definition of the term "labor dispute" in the Norris-LaGuardia Act. In view of the broad definition of "labor dispute," Congress had given protection in respect of the described conduct even if directed in part against outsiders to the labor dispute. Congress had expressed a national policy by determining the bounds of a labor dispute so far as related to withdrawal of injunctions. Congress could not have taken such elaborate care to permit such conduct in respect of one statute while retaining a criminal liability for such conduct under an earlier law. While the Norris-LaGuardia Act is not a tightly drawn amendment to the Clayton Act, ,"The underlying aim . .. was to restore the broad purpose which Congress thought it had formulated in the Clayton Act but which was frustrated, so Congress believed, by unduly restrictive judicial construction. '42 Mr. Justice Stone, concurring, said it was clear that the indictment failed to charge an offense under the Sherman Law and found no occasion to consider the impact of the Norris-LaGuardia Act. The learned Justice thought the restraints on interstate commerce were only those incidental to any local strike. Mr. Justice Roberts, with whom Chief Justice Hughes agreed, thought the fact that Congress forbade the issuing of injunctions to restrain certain conduct was no indication that Congress intended to repeal provisions of the Sherman Act:
I venture to say that no court has ever undertaken so radically to legislate where Congress has refused so to do.... In the light of this history, to attribute to Congress an intent to repeal legislation which had a definite and well understood scope and effect for decades past, by resurrecting a rejected construction of the Clayton Act and extending a policy strictly limited by the Congress itself in the Norris-La Guardia Act, seems to me a usurpation by the courts of the function of the Congress not only novel but fraught as well with the most serious dangers to our constitutional system of division of powers. 43 Whether or not the effect of the Supreme Court decisions is that claimed by Mr. Justice Roberts, the fact remains that if account is taken of Sections 6 and 20 of the Clayton Act, and of the Norris-LaGuardia Act, nothing a labor union or its members can do can be invalid under the Sherman Act so long as there is a labor dispute-that is, so long as the alleged offense comes within the matrix of the employer-employee relationship; but the labor immunity does not extend to union conduct outside such matrix, whether the union and its members are acting alone or in concert with others.
Where a fish canner asked for an injunction against a CIO union of fishermen, charging an attempt to monopolize, the Supreme Court held the injunction should have been granted, reversing the Circuit Court of Appeals, which held there was it Id. at 245, 246. no such jurisdiction. 4 4 The defendant union was composed chiefly of owners and lessees of fishing boats, although there were also involved a few individuals, also members, who worked for other members. None of the respondents was employed by the petitioner nor sought any such employment. The union required the petitioner not to purchase fish from non-members as a condition of getting any fish from members. The union's control of the fish supply was so extensive that the petitioner had the choice of yielding or going out of business. The actual decision of the Supreme Court, a unanimous one, was that no labor dispute was involved. The District Court had jurisdiction to consider the petition.
On the remand, the union argued that irrespective of the protection to which it was entitled under the labor statutes, it was a cooperative association of fishermen in whose behalf there has been enacted a statute similar to the Capper-Volstead Act, with the Secretary of Commerce having much the same jurisdiction under the former statute as the Secretary of Agriculture has under the latter. 45 The Secretary of Commerce had taken no action in respect to the alleged monopoly. The Circuit Court of Appeals 4 " thought on this point that it was concluded by the Borden case, 47 although, as will be noted subsequently, in that case the cooperative was charged with conspiring with others, while in the California Packers' case 48 the defendant's monopoly power was being realized solely by an assertion of the power of the fishermen's union. The circuit court affirmed the original judgment of the district court in granting the injunction.
The Allen Bradley case 49 brought to the attention of the Supreme Court a com- 395 (1947) , where the question concerned the nature of the authorization by the union to make it liable for acts of union officials in a conspiracy to violate the Sherman Law. The Court did not find the authorization was proven. The point of this last case seems now to be covered by §2 ( This is not an article on labor unions and the antitrust laws, so no attempt is made to cite even a selection from the voluminous writings on tfhis topic. Law review authors have attempted to find a pattern in the labor decisions and to isolate a formula expressing the position of the Supreme Court. The same thing has been happening for years in the commerce cases. Since the Justices of the Supreme Court doubtless read the-reviews, and since several of them in the past have done the same sort of analysis and synthesis, it is by no means impossible that out of a multitude of decisions of particular cases often explained by inconsistent opinions writers will detect a controlling principle which will be accepted subsequently by the Court. Cf. United States v. Local 807, 315 U. S. 521 (942).
This case involved the Federal And-Racketeering Act of June 18, 1934 (48 Stat. 979, x8 U.S.C. §420 (1940) ), and came to the Supreme Court on certiorari to review a judgment reversing a conviction of a union and members. While the Clayton Act ( §6 and §20) was mentioned in argument, it was not mentioned in the opinions. The Act provided a penalty for any person who with relation to interstate commerce obtains or attempts to obtain by use or threat of force payment of money, not including payment of wages by a bona fide employer to a bona fide employee. The defendants controlled New York City bination of contractors, manufacturers, and union which was designed, by the boycotting of recalcitrant local contractors and manufacturers and outside manufacturers, to gain market control of the electrical equipment business in the city of New York. The question before the Court, in the words of Mr. Justice Black, was, "Do labor unions violate the Sherman Act when, in order to further their own interests as wage earners, they aid and abet business men to do the precise things which that Act prohibits?"5 After reviewing the history of the Sherman and Clayton Acts, the labor legislation, and the leading Supreme Court decisions on these subjects, the learned Justice continued:
The result of all this is that we have two declared congressional policies which it is our responsibility to try to reconcile. The one seeks to preserve a competitive business economy; the other to preserve the rights of labor to organize to better its conditions through the agency of collective bargaining. We must determine here how far Congress intended activities under one of these policies to neutralize the results envisaged by the others.
It must be remembered that the exemptions granted the unions were special exceptions to a general legislative plan.
5 '
The Court concluded that the union had violated the Sherman Act. The holding means that the same labor union activities may or may not be in violation of the Sherman Act, dependent upon whether the union acts alone or in combination with business groups. Mr. Justice Roberts, while agreeing with the conclusion, dissented from parts of the majority opinion. He pointed out that the purpose of the union was to exclude from use in the city of New York articles of commerce made outside the city and offered for sale to users within the city. It was completely to monopolize the manufacture and sale of all electrical equipment within New York and to exclude from use in the area every such article manufactured outside the city, whether in a closed union shop or not. Mr. Justice Roberts thought such conduct by the union was illegal even without a combination with business:
The course of decision in this court has now created a situation in which by concerted trucking. They wanted to compel out-of-state trucks to pay a day's trucking wages whenever such trucks made direct deliveries to New York City assignees. This compulsion was exercised by defendants' lying in wait for trucks passing from New Jersey to New York, forcing their way into trucks and by beating or threats procuring from drivers or their employers the demanded payments. In some cases they assisted or offered to assist in unloading the trucks; in others they disappeared as soon as the money was paid. The Court, by Mr. Justice Byrnes (Chief Justice Stone dissenting), held that the Act was intended to suppress terroristic activities of professional gangsters, not to interfere with labor union activities. The exception in the Act was not limited to those who were employees prior to the payment. The test as applicable to this case was whether the objective of the defendants was to obtain the payment of wages, and not whether the intent of the truck owner was to pay for protection instead of service. The reversal of the conviction was affirmed.
In view of the subsequent history of federal labor legislation, leaders of the cooperative movement contemplating the limits of conduct under their several immunities may recall the quotation: "Caesar had his Brutus, Charles I his Cromwell, and George III . .. may profit by their example." "*Allen Bradley Co. v. Local Union No. 3, supra note 49, at 8oz. " ld. at 8o6, 8o9.
action, unions may set up a wall around a municipality of millions of inhabitants against importations of any goods if the union is careful to make separate contracts with each employer, and if union and employers are able to convince the court that, while all employers have such agreements, each acted independently in making them . . . notwithstanding the fact that the purpose and inevitable result is the stifling of competition in interstate trade and the creation of a monopoly.
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Mr. Justice Murphy dissented, saying in part:
The fact that the union has expressed its self-interest with the aid of others rather than solely by its own activities should not be decisive of statutory liability. What is legal if done alone should not become illegal if done with the assistance of others and with the same purpose in mind. 53 Just as the Clayton Act and the Norris-LaGuardia Act constitute the charter of privileges and immunities of the labor unions, so the Clayton Act and the Capper-Volstead Act fulfill the same purpose in respect of agricultural cooperativesnot, as has been noted, for other cooperatives. Consumers' cooperatives and cooperatives of other enterprises must meet any condemnation by the federal antitrust laws with only the defenses available to any others engaged in collective business effort.
Section 6 of the Clayton Act says that nothing contained in the antitrust laws shall be construed to forbid the existence and operation of agricultural or horticultural organizations, instituted for the purpose of mutual help and not having capital stock or conducted for profit, or to forbid or restrain individual members from lawfully carrying out the legitimate objects thereof; nor shall such organizations or the members thereof, be held or construed to be illegal combinations or conspiracies in restraint of trade, under the antitrust laws.
Since the Clayton Act is not specific as to what are agricultural or horticultural associations, and since its immunity does not extend to cooperatives having capital shares, although a true cooperative may have capital shares and many of the older cooperatives were so organized, the Capper-Volstead Act 5 4 was passed in 1922 to clarify the cooperative exemptions. Cooperatives may be corporate or other forms of association with or without share capital. Producers include farmers, planters, ranchmen, dairymen, and nut and fruit growers. Associations may engage in processing, preparing for market, and handling and marketing products of members in interstate and foreign commerce. They may have marketing agencies in common. Several requirements are enumerated, including the one-man-onevote principle, limitation of dividends on share capital to 8 per cent, and no dealing in products of non-menbers to an amount greater in value than for members.
A significant omission is that there is no reference to purchasers' cooperative associations, agricultural or other, although most state cooperative statutes contain provisions permitting cooperative purchasing by associations of producers. While the latter type of association may conceivably come within the exemption of the Clayton Act, this possibility finds no confirmation in the Capper-Volstead Act.
The Capper-Volstead Act recognizes that cooperative associations might become monopolies and restrain trade. It provides that if the Secretary of Agriculture has reason to believe that any such association monopolizes or restrains trade in interstate or foreign commerce, he may act to protect the public. Apparently the Secretary is not to act unless he believes that the monopoly or restraint of trade unduly enhances prices. 55 Does this mean that monopoly or common marketing agencies constituting combinations to fix prices are legal so long as the price is not too high? Such a result would be illegal for any other combination under the authority of the Trenton Potteries case, 56 in which the Supreme Court specifically refused to consider the issue of fair price. Apparently the rule of the Trenton Potteries case does not apply to farm marketing associations.
If the Secretary of Agriculture believes that an association is unduly enhancing prices, he must serve a complaint with notice of hearing and conduct a hearing. If he finds the association guilty he may issue a cease-and-desist order. Nothing is said about the presentation of evidence by complainants against an association, although the rule-making power given to the Secretary could presumably permit the offering of testimony of outsiders, not voluntarily summoned by the Secretary. If an association disobeys the order of the Secretary, the Attorney General may institute proceedings in the federal district court to enforce the order. A decree of the court may be enforced by "injunction or other appropriate remedy." The section is apparently not a penal statute, since nothing is said about punishment for willful or other violation of the order of the Secretary. A violation of the court's decree would undoubtedly be a contempt and punishable as such.
The leading case on the Capper-Volstead Act is United States v. Borden Company, 5 7 decided in 1939. The case involved an indictment of five groups of defendants for violation of Section i of the Sherman Act. One group included milk distributors, one was a cooperative association and its officers ,and agents, one was a union and its officials, one certain municipal officials of Chicago, and one consisted of certain individuals. The case came directly to the Supreme Court under the Criminal Appeals Act for construction of a statute after the district court had dismissed the indictment. It was conteided that the acts complained of were those both formerly and subsequently legal by governmental approval under the Agricultural Marketing Agreement Act. 58 On this point the Court thought the offenses charged were committed, if at all, during a period when the arrangements in question had not been licensed by the Secretary of Agriculture, and that the Act af- forded no ground for construing the Sherman Act as inapplicable to three counts in the indictment. The Court then considered whether the agricultural cooperative defendant, the Pure Milk Association, was exempt by reason of the CapperVolstead Act. Chief Justice Hughes quoted at some length the lower court opinion, including the sentence:
The Capper-Volstead Act does not condemn any kind of monopoly or restraint of trade, or any price fixing unless such monopoly or price fixing unduly enhances the price of an agricultural product. The Act then, by section 2 thereof, commits to an officer of the executive department, the Secretary of Agriculture, the power of regulation and visitation. ...The court deduces from the Capper-Volstead Act that the Secretary of Agriculture has exclusive jurisdiction ...in the first instance ....
Until the Secretary of Agriculture acts, the judicial power cannot be invoked. 59
It is not altogether clear how much of this argument was rejected when the Chief justice observed, "We are unable to accept that view." What the Court decided was that the Capper-Volstead Act "cannot be deemed to authorize any combination or conspiracy with other persons in restraint of trade that these producers may see fit to devise." 0 What was condemned was the combined attempt of all defendants, including distributors and their allies, to control the market. The Court did not hold, since the question was not presented, that the cooperative might not have fixed the price and the conditions of distribution, and compelled their acceptance by separate contracts with other parties concerned. 8 1 On the subject of the exclusiveness of the jurisdiction of the Secretary of Agriculture, the Chief Justice said that Section 2 of the Capper-Volstead Act does not cover the entire field of the Sherman Law. He pointed out that the Sherman Act authorizes criminal prosecution and penalties, while the Capper-Volstead Act provides only for a civil remedy. The Capper-Volstead Act speaks only of monopolization, while the earlier law also concerns attempts to monopolize. Furthermore, the exemption statute says nothing about immunity in the absence of action by the Secretary. These observations by the Chief Justice leave some questions unanswered, since the Court in the Borden case was dealing with a conspiracy between producers and others. The Chief Justice seems to think that at least in the absence of action by the Secretary the penal provisions of the Sherman Act could still be invoked. It is at least arguable that the Capper-Volstead Act meant to free agricultural associations and their officers from criminal liability, although, as the Court has often said, repeal by implication is not favored. Suppose the Secretary of Agriculture should decline to act. Would that decision be conclusive on the Department of Justice, or even a decision by the Secretary that, since the price had not been Cf. Parker v. Brown, 317 U. S. 338 (1942), where the California Agriculture Prorate Act for regulating marketing, including prices of California raisins, was held not within the intended scope, nor a violation, of the Sherman Law. The Court regarded this as a regulation of local concern in spite of the fact that most of the raisins were intended for interstate and foreign commerce.
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enhanced, he should not issue any cease-and-desist order? Finally, it seems odd that if a cooperative that had attained monopoly would be safe from prosecution so long as it did not enhance prices, it could.be prosecuted during the process of obtaining the monopoly. It must be remembered that the Chief Justice dissented from the opinion of the majority in United States v. Hutheson, 62 involving laborunion immunity under the Clayton Act and the Norris-LaGuardia Act. His dissent is in accord with his reasoning in the Borden case. It is submitted that the principle of deducing general legislative policy from several statutes, as announced by the Supreme Court in the Hutcheson case, would grant the cooperative a greater degree of immunity than suggested by the Chief Justice in the Borden case, although the actual decision is in accord with the later cases.
63
If the congressional policy in limiting the application of the antitrust laws is to equalize the bargaining power of worker and employer and of farmer associations and industrial corporations, 4 it may be relevant, in passing upon the reasonableness of restraints by cooperative associations, to consider exactly what is their relative bargaining power in any particular instance. While there has been considerable increase in the economic importance of cooperatives, their economic power can easily be exaggerated unless one considers both the still relatively small amount of buying and selling done by cooperatives and also the fact that frequently they . 1916) . The defendant cooperative, the Aroostook Potato Shippers' Association, which controlled 75 per cent of all interstate potato shipments from Arootook County, through a committee prepared a blacklist of undesirable receivers. Members were forbidden to deal with a blacklisted person. The list was also circulated to commission merchants and others, who were informed they would be blacklisted if they dealt in potatoes with those on the undesirable list. The defendant was indicted for conspiracy in restraint of trade. A demurrer to the indictment was overruled. The court said the secondary boycott was not, under the Clayton Act, a legitimate means of carrying out the objects of the association.
e See Comment, The Bauis of Labor Exemptions from the Anti-trust Laws, 54 YAa L. J. 853 (1945) .
participate in only one phase of the distributive process. 5 Although the cooperatives may come close to controlling parts of the marketing machinery for certain fruits and nuts in particular areas, their producEs are usually in competition with similar products from other areas as well as with even more significant competition from other products. Cooperatives may have a high degree of economic power in certain regions and at some point in the marketing process. Their present size, rate of growth, and, on the whole, their policies, give little cause to fear the assertion by them of any tyrannical economic power at any early time, if at all, on the national level, and that is the type of activity with which the federal antitrust laws are primarily concerned. The foregoing considerations do not justify the conclusion that agricultural cooperatives could assert economic power combined with political power with impunity. Their immunity under the aititrust laws is by no means so explicit as that of labor organizations. Cooperative associations, even if technically nonprofit, are engaged in business. They compete with other business in a different way from that in which unions compete with employers. To be comparable, the unions would have to engage directly in productive enterprise of their own, for example in the making of phonograph records. The Clayton Act provision that labor is not a commodity may point to a further distinction between labor organizations and cooperatives. Furthermore, while it may be true that unduly restrictive decisions by the Supreme Court in labor cases induced Congress to grant almost unlimited power to labor unions, the effect on public opinion of uncontrolled labor-union conduct, and the consequent response by Congress with new labor legislation, suggests the query whether the Supreme Court's labor decisions on restraint of trade may not have reflected the underlying public sentiment as to the proper meaning and effect of antitrust legislation. The political history of the United States has already shown that both business and labor for a time, by adroit strategy and pressure, can gain special privilege. Both overreached thehiselves to an extent that aroused condemnation by a popular majority. Farm organizations may well be satisfied with the degree of favor they now enjoy with government, even assuming a somewhat conservative judicial attitude toward their antitrust immunities. 
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the conceptions of monopoly as held by the lawyer and the economist are coming closer together. 67 For a long time we have been justified in assuming that mere size was not an offense under the Sherman Law. 68 The emphasis in the decisions was on predatory practices and restraints regarded as unreasonable. Recent cases such as those involving the Aluminum Company and the three tobacco companies (American, Reynolds, and Liggett & Myers) 6 9 indicate that mere size, at least measured by national standards, in the future must be given much more attention. It is possible that this significant development may be extended to dominance of the market even where the market in question is only a small segment of the national economy, and the product involved, like aluminum, is in active competition with other products over which the alleged offender has no control. The space limits of this discussion do not permit a detailed analysis of recent developments in the general field of antitrust laws. It is perhaps enough to say that these developments should have the serious attention of those who make the policies of cooperative associations. With the exclusiveness of the enforcement procedure by the Secretary of Agriculture in doubt in cooperative cases, and with the added fact that in any event the Secretary could not successfully challenge the policy of an administration of which he is a part, any approach to complete control of even a single agricultural product might subject the dominant cooperative to attack under the antitrust laws. Such control could be permitted by Congress and, as has been indicated, it is arguable that it is already permitted by the aggregate of federal legislation favorable to cooperatives, subject only to the potential protection of the public by the Secretary of Agriculture against unfair prices. The public, however, as represented by the Government, might not agree with agricultural interests as to fairness of price.
What if a single cooperative should have the same dominance over raisins that the Aluminum Company has over aluminum ingots? What if cooperative associations respectively controlling walnuts, pecans, and peanuts should create a single marketing agency? What if there should be a similar agency for California and Florida oranges, or for Florida, Texas, and California grapefruit? What if marketing control should concern itself, not so much with price as with division of domestic and foreign markets? From what I know of the cooperative leaders, I doubt if they will subject themselves to attack. Their present policies suggest no violation of the antitrust laws as presently interpreted. If their power should increaseand power is seductive, and it is easy to be deceived by self-interest-the cooperative agricultural associations may find their antitrust immunity something less than complete. The safe rule for the farmers' organizations is to obey the prin- "e Supra note 66.
LAW AND Co NrMORRY PROBLEM
ciples of the competitive system. Monopoly power as a condition of profit is largely a delusion in any event. It means stagnation instead of progress. Even if it could be attained as to any product, the rivalry of other products would make the victory an empty one. The consumer is still king in America, and any business program based on the assumption that the consumer is a fool will pay for its error in reduced profits. The future success of cooperative farm marketing depends upon adherence to the practices of aggressive competition for the favor of the ultimate consumer. 
